
132

38 CFR Ch. I (7–1–03 Edition)§ 1.986 

shall be provided an oral hearing per-
mitting the personal appearance of the 
employee, his or her personal rep-
resentative, and witnesses. A record or 
transcript of every oral hearing shall 
be made. Witnesses shall testify under 
oath or affirmation. VA shall not be re-
sponsible for the payment of any ex-
penses incident to attendance at the 
hearing which are incurred by either 
the employee, his or her representative 
or Counsel, or witnesses. 

(c) In all other cases where an em-
ployee requests a hearing, a paper 
hearing shall be provided. A paper 
hearing shall consist of a review of the 
written evidence of record by the ad-
ministrative law judge or hearing offi-
cial. 

(d) In any hearing under this section, 
the administrative law judge or hear-
ing official may exclude from consider-
ation evidence or testimony which is 
irrelevant, immaterial, or unduly rep-
etitious. 

(Authority: 5 U.S.C. 5514)

§ 1.986 Result if employee fails to meet 
deadlines. 

An employee waives the right to a 
hearing, and will have his or her dis-
posable pay offset in accordance with 
the offset schedule, if the employee: 

(a) Fails to file a request for a hear-
ing as prescribed in § 1.982, § 1.984, or 
§§ 19.1 through 19.200, whichever is ap-
plicable, unless such failure is excused 
as provided in § 1.984(b); or 

(b) Fails to appear at an oral hearing 
of which he or she had been notified 
unless the administrative law judge or 
hearing official determines that failure 
to appear was due to circumstances be-
yond the employee’s control. 

(Authority: 5 U.S.C. 5514)

§ 1.987 Review by the hearing official 
or administrative law judge. 

(a) The hearing official or adminis-
trative law judge shall uphold VA’s de-
termination of the existence and 
amount of the debt unless determined 
to be erroneous by a preponderance of 
the evidence. 

(b) The hearing official or adminis-
trative law judge shall uphold VA’s off-
set schedule unless the schedule would 

result in extreme hardship to the em-
ployee. 

(Authority: 5 U.S.C. 5514) 

[52 FR 1905, Jan. 16, 1987; 52 FR 23824, June 25, 
1987]

§ 1.988 Written decision following a 
hearing requested under § 1.984. 

(a) The hearing official or adminis-
trative law judge must issue a written 
decision not later than 60 days after 
the employee files a request for the 
hearing. 

(b) Written decisions provided after a 
hearing requested under § 1.984 will in-
clude: 

(1) A statement of the facts presented 
to support the nature and origin of the 
alleged debt; 

(2) The hearing official or adminis-
trative law judge’s analysis, findings 
and conclusions concerning as applica-
ble: 

(i) The employee’s or VA’s grounds; 
(ii) The amount and validity of the 

alleged debt; and 
(iii) The repayment schedule. 
(c) The decision in a case where a 

paper hearing was provided shall be 
based upon a review of the written 
record. The decision in a case where an 
oral hearing was provided shall be 
based upon the hearing and the written 
record. 

(Authority: 5 U.S.C. 5514)

§ 1.989 Review of VA records related to 
the debt. 

(a) Notification by employee. An em-
ployee who intends to inspect or copy 
VA records related to the debt as per-
mitted by a notice provided under 
§ 1.983 must send a letter to the office 
which sent the notice of the debt stat-
ing his or her intention. The letter 
must be received by that office within 
20 calendar days of the date of the no-
tice. 

(b) VA response. In response to timely 
notice submitted by the debtor as de-
scribed in paragraph (a) of this section, 
VA will notify the employee of the lo-
cation and time when the employee 
may inspect and copy records related 
to the debt. 

(Authority: 5 U.S.C. 5514)
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